
G 3/19: A need to improve the 

perception of independence of the 

EPO Boards of Appeal?

Mike Snodin (Fellow) discusses questions regarding the perceived independence of the Boards of Appeal 

(and the rule of law at the EPO) that have come into sharp focus in the light of G 3/19, and why these point 

to a need for a revision of the EPC to improve the perception of independence of the Boards.

O
n 14 May 2020, the EPO’s Enlarged Board of 
Appeal (EBA) issued its opinion in case G 3/19, 
thereby, at least as far as the EPO is concerned, 
bringing to a close a long-running controversy 

regarding the interpretation of Article 53(b) EPC. In view of 
the politically charged background to G 3/19, it was perhaps 
always to be expected that the EBA’s opinion on the questions 
referred would provoke yet more controversy. However, few 
will have predicted that, by rewriting the referral and adopting 
views expressed by the European Commission, Council and 
Parliament, representatives of some EPC Member States and the 
President of the EPO, the EBA would appear to rubber-stamp a 
rule cra�ed with the express intention of overturning the EBA’s 
prior interpretation of the EPC.

�e most striking outcome of the EBA’s opinion in G 3/19 is 
an apparent circumvention of a provision of the EPC (Article 
164) that establishes the supremacy of the Convention over the 
Implementing Regulations. �is seems to open the way to the 
Administrative Council (AC) making wholesale changes to the 
EPC itself without the need to call a Diplomatic Conference, 
contrary to the requirements of the Convention.

Important gaps and �aws in the EBA’s opinion in G 3/19 
are discussed in detail in the following article, as are aspects of 
the EBA’s opinion that give rise to problems regarding both the 
perception of independence of the EBA and the rule of law at the 
EPO. However, in this article the author discusses why structural 
weaknesses in the current set-up of the Boards of Appeal 
of the EPO mean that concerns regarding the perception of 
independence of the Boards can arise in cases, such as G 3/19, in 
which the actions of, including written statements submitted by, 

representatives of Contracting States to the EPC leave the EBA 
in no doubt as to the outcome desired by those representatives. 
�is article also points to changes that could (and, in the author’s 
view, should) be made to the way in which the Boards of Appeal 
are set up to bolster their actual and perceived independence 
following on from past proposals for improvement.

Prior attempts to reform the establishment 
of the Boards of Appeal
In 2003, the EPO’s Administrative Council (AC) considered and 
e!ectively approved1 plans to lay the groundwork for a revision 
of the EPC that would have established the Boards of Appeal of 
the EPO as a third organ of the European Patent Organisation (to 
be known as the “European Court of Patent Appeals”), thereby 
providing the Boards with organisational autonomy. Whilst 
proposals for revising the EPC were duly prepared in 2004,2 
plans for the Diplomatic Conference required to transpose 
those proposals into law were postponed,3 and then dropped, 
apparently in view of a lack of progress with contemporaneous 
plans for a Community Patent4.

Key proposals from 2004 were capable of vastly improving the 
independence of the Boards of Appeal. For example, in addition 
to reconstituting the Boards of Appeal as a third organ of the 
EPO (that would have been "nancially and organisationally 
independent of the O#ce), one option for revising the EPC 
would have seen ordinary members of the Boards appointed 
for a non-renewable (e.g. life) term. �ose key proposals were 
not picked up when the issue of reform of the Boards of Appeal 
was revisited in 2016. �us, despite reforms implemented in 
20165 that, amongst other things, reorganised the Boards as an 

7Volume 49, number 10 OCTOBER 2020        CIPA JOURNAL



EPO G 3/19

administrative division of the O#ce and created the position 
of the President of the Boards of Appeal, it remains the case 
that much more could be done to improve the perception of 
independence of the Boards of Appeal. Indeed, as discussed 
below, it is arguable that at least other recent reforms (changes in 
2014, 2016 and 2017 to the EPO’s Service Regulations) have had 
the e!ect of reducing the apparent independence of the Boards.

Against this background, it was perhaps to be expected that 
the subject of the independence of the Boards of Appeal would 
eventually resurface as a topic for discussion. However, in  
G 3/19, it did so as the result of unprecedented developments, 
namely adoption by the President of the EPO and the AC of 
views on the interpretation of the EPC that were in con�ict with 
a ruling of a Board of Appeal (in T 1063/18) and an opinion of 
the EBA (in G 2/12 and G 2/13).

As will be discussed in more detail below, weaknesses in 
the current set-up of the Boards mean that a divergence of 
views between the EPO’s “executive” and “judiciary” on the 
interpretation of the EPC can, especially in cases where the 
EBA is in no doubt as to the outcome desired by the “executive”, 
give rise to an objectively justi!able fear of partiality.

Independence of the Boards of Appeal: 
background

Appointment and reappointment
�e AC, whose members are representatives appointed by the 
national patent o#ces, is responsible for appointing and, more 
importantly, reappointing members of the Boards of Appeal. 
Absent reappointment, it appears that a Board Member recruited 
from the EPO will be assigned to a post within the O#ce,6 whereas 
an external appointee’s employment with the EPO will cease.

In 2014, the AC amended the EPO’s Service Regulations7 to 
include an explicit link between the reappointment of a member 
of the Boards of Appeal and the “performance” of that member.

Any performance review must be “conducted in a fair 
and objective manner”.8 Together with a reasoned opinion on 
reappointment, it must also be submitted to the AC by the 
President of the Boards of Appeal.9 Further, members of the 
Boards can challenge appraisal reports with which they disagree.10 
Nevertheless, the insecurity of tenure resulting from such reviews 
is potentially problematic.11 �is is not least because, whilst the 
criteria against which performance will be measured are set by the 
President of the Boards of Appeal (in consultation with the Boards 
of Appeal Committee), those criteria have not been made public.

Post-service employment
Under Article 20a of the EPO’s Service Regulations, as amended 
in 2016 and 2017,12 a member of the Boards of Appeal wishing to 
take up a new position within two years of leaving their service at 
the EPO is obliged to inform the AC of their intentions. If the AC 
establishes that the new position is “related” to work carried out 
by the member during the last three years of his service and “could 

lead to a con�ict with the integrity of the EPO’s appeal system”, 
they may either forbid him from taking up the new position or 
provide approval subject to any conditions that they see "t.

�is provision is potentially problematic on the grounds that 
the AC appears to have a wide discretion with regard to their 
decision as to whether or not a member may be permitted to 
take up a new position and, if he is so permitted, the conditions 
on which he can take up that position. Again, the criteria for 
making such decisions have not been made public.

Disciplinary matters and allegations of 
misconduct
Article 23(1) EPC provides the AC with authority to discipline 
and, if necessary, remove from o#ce any member of the Boards 
of Appeal. By virtue of Rule 12a(2) EPC, the AC has the same 
authority with respect to the President of the Boards of Appeal.

�e 2017 amendments to the Service Regulations enhanced 
the disciplinary powers of the AC by giving it the power to 
suspend, on half pay and for a period of up to two years13 (or 
more, in “exceptional circumstances”), any member of the 
Boards of Appeal charged with “serious misconduct, whether 
through a failure to honour his professional obligations or 
through an infringement of the applicable law”.

In addition to this, the EPO’s executive branch is authorised 
to investigate alleged misconduct by members of the Boards of 
Appeal. �us, the President of the EPO has the power to initiate 
and oversee investigations into misconduct, and therefore to 
create the conditions under which the AC could invoke its 
powers to immediately suspend (for up to two years or more) a 
member of the Boards of Appeal.14

Whilst the Service Regulations de"ne misconduct in very 
wide and general terms,15 there is no clear de"nition of what 
constitutes serious misconduct.16 Again, this is potentially 
problematic on the grounds of the wide discretion a!orded to 
the EPO’s executive branch with regard to their determination 
of whether serious misconduct has occurred. Concerns can 
also arise in connection with the manner in which the EPO’s 
executive branch conducts its investigations17, the limited and 
time-consuming avenues for appeal against decisions to impose 
disciplinary measures18 and the possibility for members of the 
executive branch to rely upon unproven allegations (including, 
at least in Germany, allegations of defamation19) in order to 
launch criminal proceedings against a member of the Boards of 
Appeal, which proceedings would qualify under Article 104(3) 
of the Service Regulations as “exceptional circumstances” that 
could justify a period of suspension exceeding two years.

Subjective and objective tests for partiality
In G 5/91, the EBA indicated that a very strict observance of the 
requirement of impartiality was required in proceedings before 
the Boards of Appeal and the EBA, based upon the general 
principle of law that “nobody should decide a case in respect 
of which a party may have good reasons to assume partiality”.
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with the European Patent O#ce discussed the need to "nd a 
solution in the short term following the decision T 1063/18.

�e Contracting States expressed their concerns with 
regard to the legal uncertainty caused by decision  
T 1063/18. �e President of the EPO expressed his view 

that a President’s referral of the case to the Enlarged 

Board of Appeal is justi�ed and necessary. �e aim is 
to obtain an opinion from the Enlarged Board of Appeal 
on the patentability of plants exclusively obtained by 
essentially biological processes, hereby considering recent 
legal developments (interpretations and statements of 
the European Commission, the EU Council, European 
Parliament and EPO’s Administrative Council on the 
interpretation of the European Patent Convention and the 
EU Bio-Directive, all of them concluding that there should 
be no patentability in these cases). 

�e President’s proposal received broad and 

overwhelming support from almost all Contracting 

States. President António Campinos announced that the 
EPO will proceed swi�ly to submit the referral. �e EPO 
endeavours to restore legal certainty fully and speedily in 
the interest of the users of the European patent system and 
the general public” (emphasis added).

First of all it should be noted that, as the EPC is an 
independent treaty of states, three of the four bodies mentioned 
by the EPO in connection with “recent legal developments”, the 
European Commission, Council and Parliament, do not have 
any locus in relation to the EPC. Further, whilst the fourth 
body (the AC) does have certain powers to amend the EPC, 
those are limited by Articles 33 and 35(3) EPC23 (the latter of 
which requires unanimity). In addition, while the AC has less 
restricted powers (3/4 majority) to amend the Implementing 
Regulations, the e!ects of doing so are expressly constrained 
by Article 164(2) EPC24 (which provides that the terms of 
the Convention prevail over any terms of the Implementing 
Regulations).

Secondly, the EPO’s report made it clear that the 
overwhelming majority of the representatives to the AC25 took 
the view that, contrary to the decision in T 1063/18:

1. the AC was competent to introduce Rule 28(2) EPC; and
2. that Rule changed the interpretation of Article 53(b) EPC.

Further, precisely the same views were reiterated by the 
President of the EPO (when referring questions to the EBA in 
G 3/19), and again in amicus curiae submitted:

• by, or on behalf of, ten Contracting States to the EPC (AT, 
BE, CZ, DE, DK, ES, FR, NL, PL and PT); and

• by the European Union26 (which, at the time, was 
composed of 28 Member States, which States together 
represent a majority of the Contracting States to the EPC).

�e case law of the Boards of Appeal20 of the EPO recognises 
two di!erent tests for assessing allegations of partiality. �e 
"rst is a “subjective” test, which involves establishing whether 
there is proof of actual partiality of the member concerned. 
�e second is an “objective” test, which instead focuses upon 
whether the circumstances of the case give rise to an objectively 
justi"ed fear of partiality.

�e “objective” test is based upon the appearance of 
partiality, the requirement for public con"dence in decisions 
of the Boards of Appeal and the old adage that “Justice must 
not only be done; it must be seen to be done”. Purely subjective 
impressions or vague suspicions are not enough to support an 
allegation of partiality on this ground. However, at least one 
Board of Appeal has upheld an objection raised by a party 
under Article 24(3) EPC in circumstances where a reasonable 
onlooker considering the circumstances of the case would 
conclude that the party might have good reasons to doubt the 
impartiality of the member objected to.21

Referrals to the EBA by the EPO President
Whilst a feature of the EPC since its inception, referrals to the 
EBA of questions from the President of the EPO are nevertheless 
an oddity. �is is because such referrals essentially represent 
a request for the EPO’s “judiciary” to interpret the law in the 
situation where the head of the EPO’s executive branch, whilst 
not a party to the proceedings, has complete control over whether 
and how such referrals are initiated. For example, the President:

• determines both the points of law addressed in the referral 
and the manner in which they are framed; and

• can present arguments in favour of a particular 
interpretation.

Unusually, all parties whose (patent) rights might be a!ected 
by the EBA’s opinion are mere observers to the proceedings, 
and can present their views only through the "ling of amicus 
briefs (a situation which is arguably contrary to the normal rule 
in judicial proceedings of audi alterem partem, i.e. the principle 
that both sides of the argument should be heard).

Because of these unique circumstances, public con"dence in 
the outcome of referrals from the President of the EPO relies 
very heavily upon public con"dence in the independence of 
the EBA. �at is, not only must the EBA be independent of the 
EPO’s executive branch but it must also be perceived to be so.

The relevance of politics to G 3/19
�e genesis of the referral in G 3/19 is an item discussed at the 
159th meeting of the AC, which took place in Munich on 27 
and 28 March 2019. On 29 March 2019, the EPO reported22 the 
outcome of the AC’s deliberations on that agenda item as follows.

“In the 159th meeting of the Administrative Council, the 
representatives of the 38 EPO Contracting States together 
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Does the “political” background aCect the 
(perceived) independence of the EBA?
For the reasons outlined above, members of the Boards of 
Appeal are reliant upon the AC (and, to some extent, the 
President of the EPO) for their security of tenure. �ey may 
also require the AC’s permission to take up a new position of 
their choice a�er leaving the service of the EPO. It is arguable 
that these arrangements might, in certain circumstances, lead 
a reasonable onlooker to conclude that there are objective 
reasons to doubt the impartiality of the Boards of Appeal.

As also explained above, a referral to the EBA by the 
President of the EPO (under Article 112(1)(b) EPC) creates 
circumstances in which the perception of independence of 
the EBA from the EPO’s executive arm assumes heightened 
signi"cance. In this context, and in view of their position of 
in�uence with regard to the security of tenure (and/or future 
employment options) of members of the EBA, the EPO 
President and the AC arguably bear a heavy responsibility to 
exercise restraint when expressing their views on the subject 
matter of the referral. �is is because there can be no public 
con"dence in the outcome of a referral if it is perceived that 
conclusions reached by the EBA are potentially the result of 
external pressure.

Curiously, the EPC does not appear to contain any safeguards 
in this respect. Article 112(1)(b) EPC could, in theory, be 
triggered by the President of the EPO simply stating that a 
ruling from the EBA is required in order to ensure uniform 
application of the law, or that a point of law of fundamental 
importance arises, in view of a perceived di!erence on a 
particular point of law between decisions given by two Boards 
of Appeal. However, the EPC does not explicitly forbid the 
President from going much further than that, by arguing for a 
particular interpretation of the EPC. It also does not explicitly 
forbid representatives to the AC from doing the same in amicus 
briefs. Indeed, the EBA has not raised any objections on the 
occasions when either (or both) of these things have happened.

�e lack of protest from the EBA on this point could be based 
upon a presumption that the mere presentation of arguments, 
by the President of the EPO and/or representatives to the AC, 
in favour of particular answers cannot, on its own, give rise to 
an objective fear of partiality.

In any event, this point is likely academic in view of the 15 
June 2009 interlocutory decision in G 2/08. In that case, the 
EBA drew a distinction between, on the one hand, grounds that 
may be raised ex o"cio according to Art. 24(1) EPC and, on 
the other, an objection of partiality, which is reserved to the 
parties. �us, because there are no parties to the proceedings 
in connection with a referral under Article 112(1)(b) EPC, it 
is doubtful whether the EBA would entertain any objections 
under Article 24(3) EPC raised by third parties.

Regardless of whether objections raised by third parties are 
technically admissible, public con"dence in the EBA’s rulings 
cannot be achieved if parties a!ected by those rulings can 

point to evidence that justi"es a fear of partiality with respect 
to members of the EBA.

�e view of this author is that there are objectively justi"able 
grounds for concern in connection with G 3/19, namely public 
pronouncements that will have le� the members of the EBA in 
no doubt as to the outcome desired by the AC and the President 
of the EPO (i.e. by the very body and individual empowered by 
the EPC to take decisions that may a!ect the security of tenure 
and/or future employment options of members of the EBA).

Because the “objective” test for partiality relies upon 
appearances, it is not necessary (for the purposes of that test) to 
establish whether members of the EBA actually felt pressured 
into reaching particular conclusions. Instead, what matters 
is the perception of the reasonable onlooker considering the 
circumstances of the case. Of course, the existence of evidence 
that arguably supports a fear of partiality is not the only factor 
capable of a!ecting the public’s perception of the independence 
of the EBA. Another very important factor will be the content 
of the EBA’s opinions, and in particular the robustness of the 
reasoning that the EBA relies upon to reach its conclusions. �e 
EBA’s reasoning on key issues in G 3/19 (with which readers 
may already be familiar) is therefore discussed in the following 
article, as are gaps and �aws in that reasoning.

Summary and conclusions
In view of the background to G 3/19, the members of the EBA 
could have been le� in no doubt that the President, as well as 
the overwhelming majority of Contracting States to the EPC 
and of the representatives to the AC (and also the European 
Commission, Council and Parliament), were most anxious for the 
EBA to issue an opinion con"rming the validity and e!ectiveness 
of Rule 28(2) EPC. Indeed, the EBA explicitly acknowledged its 
awareness on this point when it commented that: 

“Question 2 already contains, in thinly disguised form, 
the answer that it seeks, by stating that Article 53(b) 
EPC ‘neither explicitly excludes nor explicitly allows’ the 
patentability of plants and animals exclusively obtained by 
an essentially biological process.”

In principle, the EPO President and (the representatives of) 
the Contracting States to the EPC are free to express their views 
on any given point of law, and even to do so in a blunt and 
uncompromising manner. However, when the point of law in 
question is the subject of a referral to the EBA, the expression 
of such views is potentially problematic, not least because 
it could be perceived by objective observers as an attempt to 
in�uence the decision. Indeed, a basis for such a perception 
could be the fact that the members of the EBA will be aware 
that their security of tenure, and possibly their ability to pursue 
the post-service career of their choosing, is in the hands of the 
representatives of the Contracting States (and, to some extent, 
the EPO President).
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With regard to the (perception of) the rule of law at the 
EPO, G 3/19 gives rise to two main grounds for concern. �ese 
are discussed in the following article. In short, "rstly, there are 
reasons to doubt whether the opinion in G 3/19, as well as the 
new interpretative powers handed to the AC by that opinion, 
respects the hierarchy of laws and separation of powers 
established in the EPC. Secondly, the EBA’s use of seemingly 
arbitrary tests (to determine admissibility of the referral, as well 
as the “legal limits” of the EPC) casts doubt upon the extent to 
which the EBA ful"lled its ECHR-related obligations to decide 
cases using uniformly applied criteria.

Certain decisions of the Boards of Appeal have great commercial 
signi"cance. �is makes it likely that any potential weakness with 
regard to the rule of law at the EPO will, at some point, be explored 
in an action before a national or European court. Weaknesses 
highlighted by G 3/19 with regard to the perception of independence 
are arguably supported by objective evidence. It is therefore not 
entirely fanciful to suggest that a court might conclude that there 
are indeed problems with the independence of the EPO’s Boards of 
Appeal, or with another aspect of the rule of law at the EPO.28

�ere are, of course, actions that could be taken to eliminate 
all grounds upon which an objectively justi"able fear of 
partiality could possibly be based. One such action would be 
restructuring of the Boards of Appeal of the EPO in a manner 
rendering them indisputably independent of the AC and the 
President of the EPO (for example by revisiting key proposals 
from 2004)29. In the light of potentially serious consequences 
of a court decision upholding complaints based upon the 
weaknesses discussed above, the view of this author is that it 
would be preferable for such restructuring to be undertaken in 
a proactive manner, and without delay. 

Mike Snodin (Fellow) is a member of CIPA Life Sciences 
Committee and is the founder and director of Park Grove IP 
in Nottingham. 

Acknowledgement
�e author would like to thank Christopher Rennie-Smith for 
providing helpful feedback and comments on a dra� of this 
article and the following article. 

�e problem here is that a reasonable onlooker, considering 
the circumstances, might see the strongly expressed views of 
those having in�uence over the tenure and career prospects 
of members of the EBA, and then conclude that there are 
objective reasons that justify concerns about possible partiality 
of members of the EBA.

�e EBA is the lynchpin of the “judiciary” established under 
the EPC. �us, the independence of the EBA is fundamental 
to the proper functioning of the EPC, particularly with respect 
to its interactions with other legal systems, such as TRIPS, 
national laws, EU laws and the ECHR. �is is not least because 
the absence of an adequately independent “judiciary” would 
render the EPC inconsistent with fundamental principles that 
underpin those other legal systems. It is therefore a serious cause 
for concern that the EBA’s opinion in G 3/19 has prompted a 
number of practitioners to openly question whether the EBA is 
adequately independent of the EPO’s executive branch.27

Of course, mere alignment between the conclusions reached 
by the EBA and the views expressed by the President and the 
AC is not, on its own, evidence of partiality. However, a fear 
of partiality based upon di!erent grounds (i.e. the “objective” 
test discussed above) will be hard to dismiss if the reasoning 
of a particular decision does not adequately support the EBA’s 
conclusions. Disappointingly, and as discussed in the following 
article, analysis of the reasoning in G 3/19 reveals signi"cant 
gaps and �aws that not only raise further questions regarding 
the EBA’s independence but also point to potential concerns 
regarding the rule of law at the EPO.

With regard to the perception of independence of the 
EBA, the concerns raised by G 3/19 are in part connected to 
signi"cant gaps and �aws in the EBA’s reasoning on crucial 
(and controversial) issues. However, concerns also stem from 
conclusions of the EBA that appear to increase the powers of 
the EPO’s executive branch to:

• force a new interpretation of the EPC (by e!ectively 
amending the EPC without following the procedures laid 
down in the EPC itself); and, if necessary

• gain admissibility of a referral that e!ectively asks the EBA 
to rubber-stamp such a new interpretation.

The Boards of Appeal new office in Haar. Source: EPO
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